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Degerli Okurlar,

Dergimizin bu sayisinda Kamu Hukuku alaninda yazilmis yedi, Ozel Hukuk alaninda yazilmis on
bir olmak Ulzere, toplam on sekiz degerli makaleyi okuyucularimiz ile bulusturmaktan mutluluk du-
yariz.

Kamu Hukuku alaninda takdirlerinize sundugumuz calismalarimiz; Dr. Ogr. Ali ACAR’In Kelsen’in
disiincesinde Spinoza’nin etkisinin sinirlarini tartisan “Kelsen’in Hukuk Kuraminda Spinoza Etkisi”
baslikli makalesinden; Dr. Ogr. Uyesi Reyda ERGUN’iin cinsiyet kimligi hakkinin gelisimini uluslararasi
insan haklari hukukunda temeli olan 6z-belirlenim hakki ile iliskisi cercevesinde ele alan “Bir insan
Hakki Olarak Cinsiyet Kimligi ve Oz-belirlenim Hakk:” adl calismasindan; Murat iDUG’un yoksullukla
micadeleyi sosyal devletin ylikimlalikleri ve insan onuru kavrami baglaminda inceleyen “Sosyal
Devletin Temel Tasi: Yoksullukla Miicadelede insan Onurunu Korumak” baslikl makalesinden; Dr.
Ogr. Uyesi Mustafa KOCAK'In Jean-Jacques Rousseau’nun diisiincesinde insan dogasinin esit ve 6z-
glr yurttaslarin bir arada yasayacagi bir toplumun kurulmasindaki islevini inceleyen “Jean-Jacques
Rousseau’nun Siyaset Felsefesinde insan Dogasinin Esitlik ve Ozgiirliikle iliskisi” isimli eserinden; Dr.
Ogr. Uyesi Bahar KONUK SOMMER’in tekrarlayan trafik ihlalleri sonucunda ortaya ¢ikan yasam hak-
ki ihlallerinde devletin pozitif yiikiimliiligiinii Avrupa insan Haklari Mahkemesi ictihadi {izerinden
degerlendiren “AiHS’in 2. Maddesi Kapsaminda Trafik Giivenli§i ve Devletin Pozitif Yiikiimliiliikleri:
Smiljanic/Hirvatistan Karari Uzerinden Bir inceleme” baslikli calismasindan; Ali Berk PERCINER’in
Louis Althusser’in dlstincesinden hareketle insan haklari kavraminin ve hak siyasetinin ideolojik
islevlerini ve sinif miicadelesindeki roliinii inceleyen “Althusserci Bir Perspektiften insan Haklari ve
Hak Siyaseti: Sinif Miicadelesinin Bir Mevzisi Olarak Haklar” baslikl eserinden ve Selcuk UYANIK'In
COVID-19 pandemisi sirasinda alinan halk sagligi dnlemlerinin, insan haklari ve asilama politikalari
tizerindeki etkilerini arastiran “Bulasici Hastaliklarla Miicadele Tedbirleri, Asilamalar ve insan Hakla-
ri” isimli makalesinden olusmaktadir.

Ozel Hukuk alanindaki yazilarimiz ise; Dr. Ogr. Uyesi Merve ACUN MEKENGEC'in evlilikte cinsi-
yet gecis slrecinin tamamlanmasinin evlenme yoluyla Tirk vatandashginin kazanilmasina etkisini
degerlendiren “Evlilikte Cinsiyet Gegis Stirecinin Tamamlanmasinin Evlenme Yoluyla Tiirk Vatandas-
liginin Kazanilmasi Bakimindan incelenmesi” adli calismasindan; Dr. Ogr. Uyesi Melis AVSAR’In mil-
letlerarasi 6zel hukukta atif teorisinin tlzel kisilerin ehliyetine uygulanacak hukukun tespitindeki
roliint irdeleyen “Tiizel Kisilerin Ehliyetine Uygulanacak Hukukun Tespitinde Atif (Renvoi) Teorisi”
isimli makalesinden; Ars. Gér. Melis Gizem CIGSAR’In anonim sirketlerde nama yazili ve hamiline
yazili pay senetleri arasindaki donistime iliskin hukuki cergeveyi inceleyen “Tiirk Ticaret Kanunu
Cercevesinde Anonim Sirketlerde Pay Senedi Tiiriintin Dénlistiiriilmesi” isimli eserinden; Ars. Gor. Dr.
Hiseyin Bahadir COLAK’in kira bedeli alacagi ile kira bedelinin belirlenmesi davalarina kira konusu-
nun devrinin etkilerini degerlendirdigi “Kira Konusunun Devrinin Kira Bedeli Alacadi ve Kiraya Veren
Tarafindan Acilan Derdest Kira Bedelinin Belirlenmesi Davasina Etkisi” baslikli ¢calismasindan; Av.
Ali Murat DOLU ve Prof. Dr. Mehmet HELVACI’'nin anonim sirketlerde pay sahiplerinin 6zel denetim
isteme hakkini ele alan “Anonim Sirketlerde Pay Sahiplerinin Ozel Denetim isteme Hakki” bashkli
eserinden; Dr. Ogr. Uyesi Oguz ERSOZ’lin iscinin 6limi halinde dogan 6liim tazminatinin hukuki
niteligini, kosullarini ve sonuglarini inceleyen “6098 sayili Tiirk Borglar Kanunu Uyarinca Oliim Taz-
minat” baslikl calismasindan; Ogr. Gér. Dr. Muhammed Burak GORENTAS'1n mahkeme kararlarinin
yargi disi aktorler tarafindan yapay zeka modellerinin gelistiriimesi stirecinde veri olarak kullaniima-
sinin ortaya c¢ikarttigl riskleri degerlendiren “Yapay Zekd Modellerinde Mahkeme Kararlarinin Kul-
lanilmasinin Amagla Sinirlilik ilkesi Cercevesinde Dederlendiriimesi” baslikli makalesinden; Dr. Ogr.
Uyesi Muzaffer KARAASLAN’In Augustus ddnemi Roma’sinda niifus sorununu ¢dzmeye yénelik yasal
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diizenlemeleri irdeleyen “Augustus Zamaninda Roma Vatandaslarinin Niifusunu Artirmaya Yénelik
Yasal Diizenlemeler” baslikli eserinden; Dr. Ogr. Uyesi Melisa KONFIDAN’In gemi miilkiyetinin dev-
rinin gemi kira s6zlesmesine etkisini inceleyen “Gemi Miilkiyetindeki Degisikligin Gemi Kira Sézles-
mesine Etkisi” isimli eserinden; Ars. Gor. Dr. Seda PALANDUZ'un konsolide finansal tablolara iliskin
TFRS 10’un kaynagi olan kontrol kavraminin anonim ortakliklardaki gériiniminu irdeleyen “Anonim
Ortakliklar Ozelinde TFRS 10’da Finansal Konsolidasyonun Cikis Noktasi Olarak “Kontrol” isimli ¢a-
lismasindan ve son olarak Ars. Gor. Dr. Esma Elif SAFAK SARIKAYA'nin hayata kast sebebiyle bosanma
davasi agma hakkina getirilen sinirlamalari temel haklar agisindan tartisan “Ozel Bosanma Sebebi
Olarak Hayata Kastin Unsurlari ve TMK m. 162 Uyarinca Dava Hakkini Ortadan Kaldiran Hallere
Elestirel Bir Bakis” isimli eserinden olusmaktadir.

Her zaman oldugu gibi ilgi ve elestirilerinizi bekliyoruz. Dergimizde yer alan degerli ¢alismalarin
okuyucularimiza ve konuya ilgi duyan herkese faydali olmasini diliyor, bir sonraki sayimizda yeniden
bulusmayl umuyoruz.

Prof. Dr. Tugrul Bayazit KATOGLU
Sorumlu Yazi isleri Miidiirii
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Arastirma Makalesi KHASHFD C. 14 - S. 1 - Haziran 2026 - s. 1-30

Kelsen'in Hukuk Kuraminda
Spinoza EtKisi

The Effect of Spinoza on Kelsen’s Legal Theory

Dr. O%r. Uyesi Ali ACAR®

Oz:

Bucalismada, Cemal BaliAkal’in Hans Kelsen’in saf hukuk kuraminin ve Grundnormkavraminin Spinoza’dan
dogrudan etkiler tasidig1 yoniindeki iddiasin1 ayrintili bicimde incelemeye calistim. Bu incelemede, bir
yandan iki dislinir arasindaki olasi fikri yakinliklar ortaya koymayi, diger yandan ise bu yakinliklarin
dogrudan bir etkilenmeye isaret edip etmedigini degerlendirdim. Vardigim sonug, Kelsen’in Spinoza’yi
birkac yerde, oralarda da yiizeysel olarak anmis olmasinin, onun Spinoza’dan dogrudan etkilendigini
gostermek icin yeterli olmadig1 yoniindedir. Spinoza’nin on dokuzuncu ve yirminci yiizyil baslarindaki
Alman alimlanis1, Kelsen’in devraldigi entelektiiel baglam etkilemis ve sekillendirmistir. Lakin bu etki,
dogrudan olmaktan ziyade baglamsal olarak anlasilimalidir. Bununla birlikte bazi noktalarda, Kelsen’in
hukuk kuramiyla Spinoza’nin hukuk anlayis arasinda paralellikler oldugu dogrudur. Nitekim iki distiniir
arasinda, ozellikle ickinlik, monizm ve iradecilik karsitlig gibi temalar lizerinden kurulabilecek anlamli
paralellikler mevcuttur. Spinoza ile Kelsen’in karsilastirilmasi, hukuk ve devlet gibi konular ile gecerlilik
ve etkililik gibi kavramlara dair goriislerindeki benzerligi, ancak devrim/direnis ile egemenlik gibi baz
kavramlara dair goriislerinde de farkligi anlamamiza yardimci olur. Bu kesisim ve ayrim noktalari, hem
Spinoza’nin hukuk kuraminin hem de Kelsen’in saf hukuk kuraminin daha derinlikli anlasilmasina katki
saglayacak verimli bir arastirma alan1 sunmaktadir.

Anahtar Kelimeler:
Kelsen, Spinoza, Temelnorm, Hukuki Pozitivizm, Dogal Hukuk.

Abstract:

In this study, | have endeavoured to examine in detail Cemal Bali Akal’s claim that Hans Kelsen’s theory
of pure law and the concept of the Grundnorm bear direct influences from Spinoza. In this examination,
I have sought, on the one hand, to highlight the possible intellectual affinities between the two thinkers
and, on the other hand, to assess whether these affinities point to direct influence. My conclusion is
that the fact that Kelsen mentioned Spinoza in only a few places, and even there only superficially, is
not sufficient to demonstrate that he was directly influenced by Spinoza. The reception of Spinoza in
Germany during the nineteenth and early twentieth centuries influenced and shaped the intellectual
context from which Kelsen drew. However, this influence should be understood as contextual rather
than direct. Nevertheless, it can be said that there are parallels between Kelsen’s theory of law and
Spinoza’s understanding of law in certain respects. Indeed, there are meaningful parallels that can be
drawn between the two thinkers, particularly regarding themes such as immanence, monism and the

©) Makale hakem incelemesinden gecirilmistir.
Yayin Kuruluna Ulastig1 Tarih: 31.03.2026 / Kabul Tarihi: 13.05.2026.
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opposition to voluntarism. A comparison of Spinoza and Kelsen helps us to understand the similarities in
concepts such as law and the state, as well as validity and efficacy, whilst also highlighting the differences
in certain concepts such as revolution/resistance and sovereignty. These points of convergence and
divergence offer a fruitful area of research that will contribute to a deeper understanding of both
Spinoza’s theory of law and Kelsen’s pure theory of law.

Keywords:
Kelsen, Spinoza, Grundnorm, Legal Positivism, Natural Law.
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Bir Insan Hakki Olarak Cinsiyet
Kimligi ve Oz-belirlenim Hakki

Gender Identity as a Human Right and the Right to Self-
Determination

Dr. Ogr. Uyesi Reyda ERGUN®™

Oz:

Cinsiyet ve cinselligin toplumsal ve kiiltirel kurulusunun dezavantajli kildigi gruplarin deneyimlerinin
insan haklar hukukunda gorunir hale gelmesi uzun miicadelelerin sonucunda gerceklesmistir. Hukuka
elestirel yaklasimlar icinde elestirel bir analitik arac¢ olarak kullanilmaya baslanan queer teori, hukukun
bu dislayic1 kurulustaki roliinii sorgulama imkani sunar. insan haklari hukuku da bu perspektiften
incelenebilir. Trans haklar1 miicadelesinin cinsiyet kimligi temelindeki talepleri uluslararasi insan haklar
hukukunda kademeli olarak taninmistir. Bu gelisim icinde yavas yavas bir cinsiyet kimligi hakki kategorisi
olusmaya baslamistir. Bu hakkin uluslararasi insan haklari hukukundaki temellendirme bicimleri
incelendiginde, ilgili hakkin temelinde 6z-belirlenim hakki oldugu gériiliir. Oz-belirlenim hakki, insan
onuru, insan 6zgurliugi, kisisel 6zerklik ve kisisel kimlik kavramlariyla bir biitiinliik olusturur ve cinsiyet
kimligi hakkinin tim yonleri acisindan etki dogurur. Yillar icinde cinsiyetin hukuki tanimlar1 anlaminda
biyolojik modelden tibbi modele ve son olarak 6z-belirlenim modeline dogru bir gecis yasanmistir. Bu
anlamda ozellikle Amerikalilar Aras1 insan Haklar1 Mahkemesi oncii bir rol oynamaktadir. Avrupa insan
Haklarn Mahkemesi cinsiyet kimligine iliskin konular genelde Avrupa insan Haklar1 Sozlesmesi’nin 8.
maddesinde giivence altina alinan 6zel hayata saygi hakki kapsaminda incelemektedir. ictihadi cinsiyet
kimligi hakkina iliskin 6z-belirlenim hakki temelinde kademeli bir gelisim gostermektedir.

Anahtar Kelimeler:
Cinsiyet Kimligi, Oz-belirlenim, Trans Haklari, Kisisel Kimlik, Kisisel Ozerklik.

Abstract:

The experiences of groups disadvantaged by the social and cultural construction of gender and sexuality
have become visible in human rights law as a result of long struggles. Queer theory, which has begun to
be used as a critical analytical tool within critical approaches to law, offers the opportunity to question
the role of law in this exclusionary construction. Human rights law can also be examined from this
perspective. The demands of the trans rights movement based on gender identity have been gradually
recognized in international human rights law. Within this development, a category of the right to gender
identity has slowly begun to emerge. An examination of the ways in which this right is grounded in
international human rights law reveals that the right to self-determination lies at its foundation. The
right to self-determination is closely linked to the concepts of human dignity, human freedom, personal

©) Makale hakem incelemesinden gecirilmistir.
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autonomy, and personal identity, and affects all aspects of the right to gender identity. Over the years,
there has been a shift in the legal definitions of gender from the biological model to the medical model
and finally to the self-determination model. In this regard, the Inter-American Court of Human Rights
plays a particularly pioneering role. The European Court of Human Rights generally examines issues
related to gender identity within the scope of the right to respect for private life guaranteed under
Article 8 of the European Convention on Human Rights. Its case law shows a gradual development of the
right to gender identity grounded in the right to self-determination.

Keywords:
Gender Identity, Self-determination, Trans Rights, Personal Identity, Personal Autonomy.
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Sosyal Devletin Temel Tasi: Yoksullukla
Miicadelede Insan Onurunu Korumako

The Cornerstone of the Welfare State: Protecting Human
Dignity in the Fight Against Poverty

Murat iDUG™

Oz:

Bu makale, yoksullugun cok boyutlu niteligini ve ekonomik, sosyal ve kiiltlirel haklarla olan iliskisini
inceleyerek, yoksullukla miicadelenin yalmzca ekonomik bir mesele olmadigin1 ortaya koymayi
amaclamaktadir. Yoksulluk, bireylerin temel yasam ihtiyaclarini karsilayamamalarinin otesinde,
toplumsal dislanmaya ve insan onurunun zedelenmesine yol acan yapisal bir olgu olarak ele
alinmaktadir. Calismada, ekonomik kiiresellesmenin gelir esitsizliklerini derinlestirdigi ve bu siirecin
ozellikle dezavantajli gruplar iizerinde yoksullugun etkilerini artirdig savunulmaktadir. Bu baglamda
sosyal devlet anlayisinin, yoksullukla miicadelede temel bir politika ve sorumluluk alani olusturdugu
ileri surulmektedir. Ekonomik, sosyal ve kiilturel haklarin etkin bicimde taninmasi ve uygulanmasi,
yoksullukla miicadelenin vazgecilmez unsurlar olarak degerlendirilmektedir. Bu noktada, modern
sosyal devletin anayasal yukumlulukleri cercevesinde yoksullukla mucadelenin, sadece bir refah
artisi hedefiyle degil, ayn1 zamanda bireyin onurlu bir yasam siirme hakkinin korunmasi gayesiyle ele
alinmasi gerektigi diisiinilmektedir. Makale, yoksullugu insan onuru kavrami cercevesinde ele alarak,
hak temelli bir yaklasimin benimsenmesinin ve sosyal politikalarin giiclendirilmesinin, yoksullugun
yalnizca sonuclarinin degil, ayn1 zamanda yapisal nedenlerinin de ortadan kaldirilmas1 bakimindan
zorunlu oldugunu savunmaktadir.

Anahtar Kelimeler:
Yoksulluk, insan Onuru, Sosyal Haklar, Sosyal Devlet, Pozitif Yiikiimliliikler.

Abstract:

This article aims to demonstrate that the fight against poverty is not merely an economic issue by
examining the multidimensional nature of poverty and its relationship with economic, social, and
cultural rights. Beyond the inability of individuals to meet their basic living needs, poverty is addressed
as a structural phenomenon leading to social exclusion and the impairment of human dignity. The study
argues that economic globalization deepens income inequalities and that this process exacerbates the
impacts of poverty, particularly on disadvantaged groups. In this context, it is asserted that the concept
of the social state constitutes a fundamental policy area and responsibility in the fight against poverty.
The effective recognition and implementation of economic, social, and cultural rights are considered
indispensable elements of combating poverty. At this point, it is considered that within the framework of

©) Makale hakem incelemesinden gecirilmistir.
Yayin Kuruluna Ulastig1 Tarih: 10.10.2025 / Kabul Tarihi: 21.03.2026.

) fstanbul Medipol Universitesi, Sosyal Bilimler Enstitiisii, Kamu Hukuku, Doktora Programi Ogrencisi, istanbul-Tiirkiye,
E-posta: muratidug@yahoo.com,
Orcid: 0009-0000-3192-2903.

Kadir Has Universitesi | Hukuk Fakiiltesi Dergisi | Haziran 2026 | Cilt: 14 - Sayr: 1


mailto:muratidug@yahoo.com
https://orcid.org/0009-0000-3192-2903

66 1 Murat iDUG

the constitutional obligations of the modern social state, the fight against poverty should be addressed
not only with the goal of increasing welfare but also with the aim of protecting the individual’s right to
lead a dignified life. By addressing poverty within the framework of human dignity, the article argues
that adopting a rights-based approach and strengthening social policies are essential for eliminating not
only the consequences of poverty but also its structural causes.

Keywords:
Poverty, Human Dignity, Social Rights, Social State, Positive Obligations.
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Jean-Jacques Rousseau’'nun Siyaset
Felsefesinde Insan Dogasinin Esitlik ve
Ozgiirliikle Iliskisio

The Relationship of Human Nature with Equality and
Freedom in Jean-Jacques Rousseau’s Political Philosophy

Dr. Ogr. Uyesi Mustafa KOCAK®

“But the Hebrew word, the word timshel- ‘Thou mayest’-that gives a choice.
It might be the most important word in the world.

That says the way is open. That throws it right back on a man.

For if ‘Thou mayest’-it is also true that ‘Thou mayest not.’ Don’t you see?”"

Oz:

Jean-Jacques Rousseau’nun siyaset felsefesinin cézmeyi amacladigi temel sosyo-politik sorun,
uygarlasma surecinde aralarinda gelisen esitsizlik nedeni ile insanlarin ihtiyaclarim karsilamak icin
giderek birbirlerine bagimli hale geldigi bir diinyada insanin 6zgiirliigtinii korumanin bir yolunu bulmaktir.
Roussseau ¢oziim igin 6zgiir ve esit vatandaslarin bizatihi egemen oldugu bir toplulukta yasamalarina
imkan taniyan kurumlan insa etmeyi amaclayan siyasi-hukuki ¢ozimin yaninda, siyasi-hukuki ¢ozumu
islevsel kilacak, yurttaslik erdeminin de gerekli olduguna inanir. Yurttastik erdemi ise hem ozerkligi
besleyen, hem de yikici kisisel cikar bicimlerinin olusumunu 6nleyen bir insan dogasi kavrayisinin miimkiin
oldugunun gosterilmesine baghidir. Zira, toplumsallasma ve politik kurumsallasma icin insan dogasinda
uygun psikolojik/ahlaki motivasyonlarin bulunmasi gerekir. Rousseau insanlarin sosyal bagimliliginin
ozgirliikle uzlastinlmasinin ve esit ahlaki saygi gormelerinin miimkiin oldugunu gostermek icin insan
dogasina ve bu dogaya ickin ‘insanin dogal iyiligi’ temel fikrine basvurur. Rousseau’ya gore ‘insanin dogal
iyiligi’ne ickin insani kapasiteler, amour de soi ve merhamettir. Ayrica, 6zgiir irade ve yetkinlesebilme,
insani gelisiminin kaynagi olan yeteneklerdir. Amour de soi’nin sosyallesme ile aldig1 form olan amour-
propre ve sayilan diger kapasite ve yetenekler, medeni toplumda insanlarin esitligini, 6zgirliiklerini ve
yurttaslik erdemini destekleyebilir veya bu amaclara ulasmayr miimkin kilacak sekilde yorumlanabilir.
Bu makalede, Rousseau’nun s6z konusu perspektifi yansitan eserleri ve arastirma konusuna iliskin
literatlir yorumlanarak aktarilmistir.

Anahtar Kelimeler:
Jean-Jacques Rousseau, insamn Dogal lyiligi, Ozgiirliik, Esitlik, Amour-Propre.
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Abstract:

The main socio-political problem that Jean-Jacques Rousseau’s political philosophy aims to solve is to
find a way to preserve human freedom in a world where people are increasingly dependent on each
other to meet their needs due to the inequality that has developed between them in the process
of civilization. Rousseau believes that in addition to the political-legal solution that aims to build
institutions that allow free and equal citizens to live in a community where they are truly sovereign,
civic virtue is also necessary to make the political-legal solution functional. Civic virtue, however,
depends on demonstrating the possibility of a conception of human nature that both nurtures autonomy
and prevents the formation of the destructive forms of self-interest. Because appropriate psychological/
moral motivations must be found in human nature for socialization and political institutionalization.
Rousseau appeals to human nature and the fundamental idea of the ‘natural goodness of man’ inherent
in this nature to demonstrate that it is possible to reconcile people’s social dependence with freedom
and to ensure that they receive equal moral respect. According to Rousseau, the human capacities
inherent in the ‘natural goodness of man’ are amour de soi and compassion. Furthermore, free will
and perfectibility are the talents that are the source of human development. Amour-propre, the form
that amour de soi takes through socialization, and the other capacities and abilities mentioned, can
either support the equality, freedom and civic virtue of people in civil society, or can be interpreted as
enabling these ends to be achieved. In this article, Rousseau’s works reflecting this perspective and the
literature on the research topic are interpreted and presented.

Keywords:
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AIHS’in 2. Maddesi Kapsaminda
Trafik Giivenligi ve Devletin Pozitif
Yukiimliliikleri: Smiljanic/Hirvatistan
Karari Uzerinden Bir Inceleme

Traffic Safety and Positive Obligations of the State Under
Article 2 of the ECHR: An Analysis Through the Smiljanic/Croatia
Judgment

Dr. Ogr. Uyesi Bahar KONUK SOMMER®

Oz:

Trafik kazalar, dunya genelinde onlenebilir 6liim nedenlerinin basinda gelmektedir. Gecmiste yalnizca
ulasima dair bir mesele olarak kabul edilen trafik giivenligi, Avrupa insan Haklari Mahkemesi’nin
yasam hakki kapsaminda gelistirdigi pozitif ylkiimlilikler doktriniyle bir insan haklar1 meselesi haline
gelmistir. Mahkeme’nin 2021 tarihli Smiljanic/Hirvatistan karar1 bu doniisimiin 6nemli bir 6rnegidir.
Kararda Mahkeme, trafik kurallarini defalarca ihlal etmis bir surticiiniin etkin bicimde denetlenmemesi
sonucunda meydana gelen oliimlii kaza nedeniyle devletin yasam hakkindan dogan hem maddi hem de
usule iliskin pozitif ylikimliliiklerini ihlal ettigini tespit etmistir. Kararin temel katkisi, tekrarlayan trafik
ihlallerinin ongoriilebilir ve sistematik bir risk olusturdugunu kabul ederek devletin bu tiir ihlalleri izleme,
caydiricl yaptinm uygulama ve etkili bir denetim mekanizmas1 kurma yiikimliligiini acikca ortaya
koymasidir. Boylece karar, taraf devletlerin trafik giivenligi alaninda yalmzca kural koymakla yetinmeyip
bu kurallarin uygulamada etkin bicimde isletilmesini saglama ylkimliligiini de teyit etmektedir. Sonuc
olarak Smiljanic kararinin, bazi yonlerinin tartismaya acik oldugunun kabulii ile birlikte, yasam hakki
doktrininin gelisiminde 6nemli bir doniim noktasi teskil ettiginin sdylenmesi gerekir.

Anahtar Kelimeler:
Yasam Hakki, Pozitif Yiikiimliiliikler, Trafik Giivenligi, Avrupa insan Haklar1 Mahkemesi, Smiljanic/Hirvatistan.

Abstract:

Traffic accidents are among the leading preventable causes of death worldwide. Once regarded solely as
a matter of transportation, traffic safety has evolved into a human rights issue through the doctrine of
positive obligations developed by the European Court of Human Rights within the scope of the right to life.
The Court’s 2021 judgment in Smiljanic/Croatia represents a significant example of this transformation.
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The Court held that the State had violated both its substantive and procedural positive obligations
arising from the right to life, on account of a fatal accident caused by a driver who had repeatedly
violated traffic rules without being effectively monitored. The key contribution of the judgment lies
in its recognition that recurring traffic violations constitute a foreseeable and systematic risk, thereby
explicitly establishing the State’s obligation to monitor such violations, impose deterrent sanctions, and
establish an effective supervisory mechanism. The judgment thus reaffirms that States Parties are obliged
not merely to enact rules in the field of traffic safety but also to ensure their effective implementation
in practice. In conclusion, while certain aspects of the Smiljanic judgment remain open to debate, it
constitutes an important milestone in the development of the right to life doctrine.

Keywords:
Right to Life, Positive Obligations, Traffic Safety, European Court of Human Rights, Smiljanic/Croatia.
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Althusserci Bir Perspektiften
Insan Haklar1 ve Hak Siyaseti: Sinif
Miicadelesinin Bir Mevzisi Olarak
Haklar

Human Rights and Rights-Based Politics from an Althusserian
Perspective: Rights as a Site of Class Struggle

Ali Berk PERCINER"

Oz:

Bu calisma, insan haklar fikrinin ve hak siyasetinin Marksist dusiinur Louis Althusser’in ideoloji ve
yeniden iretim kuramlari 6zelindeki izdiisiimlerini saptamay1 amaclar. insan haklan fikrine yoneltilen
elestirilerin Althusser dusiincesindeki kavramlarla yeniden dusunilmesi, hak siyasetinin simf
miicadelesinin araci olarak dogurdugu imkan ve kisitliliklarin saptanmasi hedeflenmistir. Bu baglamda
Althusser dustincesinin soz konusu kavramlara yonelik yaklasiminin Marksist literatirdeki 6zgul konumu
saptanmistir. Althusser’in teorik anti-hiimanizmi baglaminda insan haklarinin hiimanist kokenleri
incelenmis, ardindan ideoloji, oznelestirme (interpellation) ve devletin ideolojik aygitlarn kuramlan
uzerinden insan haklarinin ideolojik konumu analiz edilmistir. Bu cercevede insan haklar fikrinin, hukuki
ideoloji ile liberal hiimanist ideolojinin kesisiminde isleyen bir ideolojik aygit olarak bireyleri ozgiir ve
esit hak sahibi 6zneler olarak cagirdigi ileri stirlilmektedir. Makale ayrica hak temelli siyaset pratiklerinin
bu ideolojik cagriy1r maddilestiren bir pratik olarak isledigini ortaya koymaktadir. Bununla birlikte
Althusser’in devletin ideolojik aygitlarina iliskin yaklasimi dogrultusunda hak siyaseti, salt egemen
ideolojinin yeniden iretimini saglayan bir mekanizma olarak degil aym zamanda sinif miicadelesinin
yiritilebilecegi potansiyel bir miicadele alani olarak da degerlendirilmektedir.

Anahtar Kelimeler:
Louis Althusser, insan Haklar, Hak Siyaseti, Teorik Anti-Hiimanizm, Elestirel Hukuk Calismalari.

Abstract:

This study aims to identify the implications of the idea of human rights and rights-based politics within
Louis Althusser’s theories of ideology and reproduction. It reconceptualizes critiques directed at human
rights through the conceptual apparatus of Althusserian thought and examines the possibilities and
limitations generated by rights-based politics as an instrument of class struggle. In this respect, the
position of Althusser’s thought in relation to these concepts within the broader Marxist literature is
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examined. The humanist origins of human rights are analyzed in the context of Althusser’s theoretical
anti-humanism, followed by an examination of the ideological status of human rights through his theories
of ideology, interpellation, and the Ideological State Apparatuses. Within this framework, the article
argues that the idea of human rights functions as an ideological apparatus operating at the intersection
of juridical ideology and liberal humanist ideology, interpellating individuals as free and equal rights-
bearing subjects. The article further demonstrates that rights-based political practices materialize
this ideological interpellation. Nonetheless, in line with Althusser’s account of the ldeological State
Apparatuses, rights-based politics is assessed not merely as a mechanism reproducing the hegemonic
ideology but also as a potential terrain through which class struggle may be conducted.

Keywords:
Louis Althusser, Human Rights, Rights-Based Politics, Theoretical Anti-Humanism, Critical Legal Studies.
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Bulasic1 Hastaliklarla Miicadele Tedbirleri,
Asilamalar ve Insan Haklar1®

Measures Against Infectious Diseases, Vaccination, and
Human Rights

Selcuk UYANIK®

Oz:

Bu calismada, COVID-19 pandemisi sirasinda alinan halk sagligi 6nlemlerinin, insan haklar ve asilama
politikalarn Uzerindeki etkileri 6zetlenmektedir. Pandemi boyunca bircok Ulkede uygulanan karantina,
seyahat yasaklari, okul kapanmalan ve dijital takip gibi tedbirler, kamu sagligin1 korumay1 amacliyor
olsa da hareket ozgiirliigi, 6zel hayatin gizliligi, egitim ve miilkiyet haklarinda ciddi kisitlamalara
yol acmistir. Bu kisitlamalarin, anayasamizda cercevesi cizilmis olan temel hak ve ozgurliklerin
kisitlanmasinda aranacak sartlara uygun olarak diizenlenmesi gerektigi vurgulanmaktadir. Salginin
kontroliinde en etkili yontem olarak one ¢ikan as1 uygulamalarinin ozellikle asilarin hizli gelistirilmesi,
yan etki endiseleri, infodemi ve as1 tereddiidu nedeniyle olumsuz etkilenmesi Uzerinde durulmustur.
Calismada, kullanilan as1 tirleri, gelistirme surecleri ve yan etkileri aciklanmakta, ayrica kiresel asi
adaletsizligine dikkat cekilmektedir. As1 tartismalari, bireyin beden dokunulmazlig ile devletin kamu
sagligint koruma yikimlilugl arasindaki denge (zerinden ele alinmistir. Toplum sagligi icin gerekli
goriilen hallerde zorunlu asimin mesrulugunu savunan AIHM’nin Vavfi¢ka karan ve Tirkiye’de acik bir
yasal diizenleme olmadigindan as1 uygulamalar icin kanuni diizenleme gerekliligi tartisitmstir. Sonuc
olarak, diinyay1 bekleyen salginlarla miicadele icin salginlara hazirlikli olmak amaciyla, kiiresel is birligi,
dogru bilgilendirme, saglik okuryazarligi ve insan haklarina uygun yasal cercevelerin geregi ortaya
konulmustur.

Anahtar Kelimeler:
Halk Saglig1 Tedbirleri, insan Haklari, COVID-19 Asilar, As1 Uygulamalari, Asi Teredduidii.

Abstract:

This study summarizes the effects of the COVID-19 pandemic on public health measures, human rights,
and vaccination policies. Although measures such as quarantines, travel bans, school closures, and
digital tracking implemented in many countries during the pandemic aimed to protect public health,
they led to significant restrictions on freedom of movement, privacy, education, and property rights.
It is emphasized that these restrictions must comply with constitutional principles and the principle of
proportionality. Vaccination emerged as the most effective method of controlling the pandemic. However,
due to the rapid development of vaccines, concerns about side effects, and the infodemic, vaccine
hesitancy increased. The study explains the types of vaccines used, their development processes, and
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side effects, and draws attention to global vaccine inequity. The debates on vaccination are discussed
through the balance between the individual’s bodily integrity and the state’s obligation to protect
public health. The ECtHR’s Vavricka decision states that mandatory vaccination may be legitimate
when deemed necessary for public health. In Turkiye, however, due to the lack of explicit legislation, a
legal regulation is required for the implementation of vaccinations. In conclusion, preparing for future
outbreaks requires global cooperation, accurate information, health literacy, and legal frameworks that
comply with human rights.

Keywords:
Public Health Measures, Human Rights, COVID-19 Vaccines, Vaccination Practices, Vaccine Hesitancy.
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Evlilikte Cinsiyet Gecis Surecinin
Tamamlanmasinin Evienme Yoluyla

Turk Vatandaslhiginin Kazanilmasi
Bakimindan Incelenmesi

An Analysis of the Completion of the Gender Transition
Process in Marriage in Terms of Acquiring Turkish Citizenship
Through Marriage

Dr. Ogr. Uyesi Merve ACUN MEKENGEC

Oz:

Evlenme yoluyla Tirk vatandasliginin kazamlabilmesi icin devam eden bir evliligin bulunmasi
gerekmektedir. Turk hukukunda evlilik bir kadin ve bir erkek arasinda gerceklesebilmektedir. Evli bir
kimse cinsiyet gecis siirecini tamamladiginda ise aym cinsiyetten kisilerin evliligi s6z konusu olacaktir.
Tirk hukukunda evli bir kimsenin cinsiyet gecis siirecini tamamlamasinin mevcut evlilige etkisinin ne
olacagi ise tartismalidir.

Evlenme yoluyla Tiirk vatandasligin1 kazanmak icin aranan sartlar, aslinda basvuru yapan yabancida
aranmaktadir. Ancak taraflardan birinin cinsiyet gecis suirecini tamamlamasi halinde -en azindan fiilen-
ayni cinsiyetten iki kisinin evliligi soz konusu olacaktir. Bu durumun bir istisna teskil edip etmeyecegi
makale kapsaminda ayrica ele alinmistir. Degerlendirme yapilirken her bir sart olas1 durumlar goz 6niine
alinarak incelenmistir. Yine, bu konuda idarenin takdir yetkisinin nasil tezahiir edecegi de makale
kapsaminda ele alinan bir diger konuyu olusturmaktadir.

Cinsiyet gecis surecinin tamamlanmasinin basvuru esnasinda gerceklesmesi veya basvurudan sonra
gerceklesmesi de miimkiindir. Her iki olasiigin da kazanilan Tiirk vatandasligina etkisi degerlendirilmistir.
Zira bu durumda Tiirk vatandastiginin iptali ya da geri alinmasinin tartisilmasi geregi hasil olacaktir.
Makale kapsaminda tim bu hususlar tzerinde durulmus ve konuya iliskin somut ¢6ziim onerilerinde
bulunulmustur.

Anahtar Kelimeler:
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Abstract:

In order to acquire Turkish citizenship through marriage, an ongoing marriage must exist. Under Turkish
law, marriage can take place between a woman and a man. When a married person completes their
gender transition process, the marriage will be between persons of the same gender. Under Turkish law,
the effect of a married person completing their gender transition process on their existing marriage is
a matter of debate.

The conditions required to obtain Turkish citizenship through marriage are actually the conditions
that the applicant foreigner is required to meet. However, if one of the parties has completed the
gender transition process, at least in practice, it will be a marriage between two persons of the same
gender. Whether this situation constitutes an exception is also discussed in the article. During the
examination, each condition was reviewed by considering all possible scenarios. Furthermore, how the
administration’s discretionary power will materialize in this regard is another topic addressed in the
article.

The gender transition process may be completed either at the time of application or after the application.
The impact of both possibilities on acquired Turkish citizenship has been evaluated. In such cases, the
revocation or withdrawal of Turkish citizenship would need to be discussed. This article addresses all
these issues and offers concrete solutions.

Keywords:

Completion of the Gender Transition Process, Marriage, Turkish Citizenship, Acquisition of Citizenship, Loss of
Citizenship.
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Tuzel Kisilerin Ehliyetine Uygulanacak
Hukukun Tespitinde Atif (Renvoi)
Teorisio

The Theory of Renvoi in Determining the Applicable Law to the
Legal Capacity of Legal Persons

Dr. Ogr. Uyesi Melis AVSAR™

Oz:

Bu calismada, atif teorisinin tiizel kisilerin ehliyetine uygulanacak hukukun tespitinde uygulanmasi konusu
ele alinmistir. Ayrica bu inceleme yapilmadan once tiizel kisinin tabiiyeti ve taninmasi konulari, yabanci
bir tlizel kisinin Tiirkiye’de ne zaman ehliyetli kabul edilecegi bakimindan incelenmistir. Tiizel kisilerin
ehliyetine uygulanacak hukuk MOHUK m. 9/4 ve m. 9/5’te diizenlenmis olup idare merkezi esas1 kabul
edilmistir. 9. maddenin ilk Uc fikrasinda ise gercek kisilerin ehliyetine iliskin konular diizenlenmistir.
Ehliyet, kisiler hukukuna ait bir konu olmasi sebebiyle uygulanacak hukukun tespitinde MOHUK m.
2/3 cercevesinde atfin dikkate alinmasi gerekecektir. Bu esas gercek kisilerin ehliyetine uygulanacak
hukuk bakimindan tartismasiz bir sekilde kabul edilmektedir. Bununla birlikte tuzel kisilerin ehliyetine
uygulanacak hukukun tespitinde atfin uygulanabilirligi doktrinde ve mahkeme ictihatlarinda cok fazla
inceleme konusu yapilmamistir. Milletlerarasi 6zel hukukta atif teorisinin uygulanmasinin gerekceleri
olarak milletlerarasi karar ahenginin saglanmasi ve kisi ile en siki iliskili hukuk uygulanarak milletlerarasi
ozel hukuk hakkaniyetinin gerceklestirilmesi gosterilmektedir. Bu amaclar ve MOHUK m. 2/3’iin
lafzinin yorumlanmasi, tiizel kisilerin ehliyetine uygulanacak hukukta atif teorisinin uygulanabilirligini
belirlemede onemli olacaktir.

Anahtar Kelimeler:
Renvoi, MOHUK m. 2/3, Tiizel Kisilerin Ehliyeti, MOHUK m. 9/4, Taraf Ehliyeti.

Abstract:

This study examines the application of the renvoi theory to determining the law applicable to the
capacity of legal persons. Before addressing this issue, the nationality and recognition of legal persons
are analyzed to establish when a foreign legal person is considered to have capacity in Turkiye. The
law governing the capacity of legal persons is regulated in Articles 9/4 and 9/5 of the Turkish Code of
Private International Law (PIL), which adopts the administrative seat principle. Since capacity is part
of the law of persons, renvoi must be considered under Article 2/3 of the Code when determining
the applicable law. This approach is undisputed for natural persons but has received little attention
regarding legal persons. Doctrine and case law provide limited guidance on whether renvoi applies to
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the capacity of legal persons. The justifications for renvoi in private international law are promoting
international harmony of decisions and ensuring justice by applying the law most closely connected to
the dispute. These purposes, along with the interpretation of Article 2/3, will be decisive in assessing
whether renvoi applies to the law governing the capacity of legal persons.

Keywords:
Renvoi, Turkish Code of PIL art. 2/3, Legal Capacity of Legal Persons, Turkish Code of PIL art. 9/4, Capacity
to be a Party.
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Turk Ticaret Kanunu Cercevesinde
Anonim Sirketlerde Pay Senedi
Tirunin Donustirilmesio

Conversion of Share Certificate Types in Joint-Stock Companies
under the Turkish Commercial Code

Ars. Gor. Melis Gizem CIGSAR™

Oz:

Anonim sirketlerde paylar kural olarak nama yazii veya hamiline yazili pay senetlerine
baglanabilmektedir. Pay senedinin tiirli, pay sahipliginin belirlenmesi, paylarin devredilebilirligi ve
sirketin ortaklik yapisinin korunmasi bakimindan 6nemli hukuki sonuclar dogurmaktadir. Bu nedenle
pay senedi turl, anonim sirketler hukukunda yalmzca teknik bir ayrim olmayip, pay devri rejimini ve
pay sahipligi iliskilerini dogrudan etkileyen bir hukuki kurum niteligi de tasimaktadir. Ozellikle nama
yazili pay senetleri bakimindan pay sahipliginin sirket nezdinde izlenebilir olmasi, buna karsilik hamiline
yazili pay senetlerinde pay devrinin daha kolay gerceklesebilmesi, bu iki pay turl arasinda onemli
farklar yaratmaktadir. 6102 sayili Tirk Ticaret Kanunu TTK m. 485 hiikmi ile belirli sartlarin varligi
halinde pay senedinin tiiriiniin doniistiirme yoluyla degistirilebilecegi diizenlenmistir. Anilan diizenleme,
sirketlerin degisen ekonomik ihtiyaclara ve ortaklik yapisina uyum saglayabilmesi bakimindan 6nemli
bir esneklik saglamaktadir. Bununla birlikte pay senedi tiirlinlin degistirilmesi, pay sahiplerinin hukuki
durumunu, paylarin devrine iliskin rejimi ve sirketin ortaklik yapisint dogrudan etkilediginden bu imkan
belirli kosullara tabi tutulmustur. Bu calismada, TTK m. 485 hilkmu cercevesinde pay senedi tlrinin
donusturulmesine iliskin hukuki cerceve ele alinmaktadir. Bu kapsamda pay senedi turiinin kanuni ve
iradi olarak donustirilmesi ve donustlirme icin gerekli sartlar ile donlstirmenin pay sahipleri, sirket ve
kamu bakimindan dogurdugu sonuclar incelenecektir.

Anahtar Kelimeler:
Anonim Sirket, Pay Senedi, Nama Yazili Pay, Hamiline Yazili Pay, Donisturme.

Abstract:

In joint-stock companies, shares may generally be represented by either registered or bearer share
certificates. The type of share certificate produces important legal consequences regarding the
identification of shareholders, the transferability of shares, and the preservation of the company’s
ownership structure. Accordingly, the distinction between registered and bearer shares is not merely
technical but constitutes a legal institution that directly affects the regime governing share transfers and
shareholder relations. In particular, the traceability of ownership in registered shares at the company

©) Makale hakem incelemesinden gecirilmistir.
Yayin Kuruluna Ulastig1 Tarih: 13.03.2026 / Kabul Tarihi: 20.05.2026.

) Ozyegin Universitesi, Hukuk Fakiiltesi, Ticaret Hukuku Anabilim Dali, istanbul-Tiirkiye,
E-posta: melis.cigsar@ozyegin.edu.tr,
Orcid: 0000-0002-9084-7285.

Kadir Has Universitesi | Hukuk Fakiiltesi Dergisi | Haziran 2026 | Cilt: 14 - Sayr: 1


mailto:melis.cigsar@ozyegin.edu.tr
https://orcid.org/0000-0002-9084-7285

212] Ars. Gor. Melis Gizem CIGSAR

level, as opposed to the easier transfer of bearer shares, creates fundamental differences between these
types of shares. Article 485 of the Turkish Commercial Code No. 6102 (TCC) provides that, under certain
conditions, the type of share certificate may be changed through conversion. This provision grants
companies flexibility in adapting to changing economic conditions and ownership structures. However,
since the conversion of the type of share certificate directly affects the legal position of shareholders,
the share transfer regime and the company’s ownership structure, this possibility is subject to legal
conditions. This study examines the legal framework governing the conversion of share certificate types
under Article 485 TCC and the legal consequences of such conversion for shareholders and the company.

Keywords:
Joint-Stock Company, Share Certificate, Registered Share, Bearer Share, Conversion.
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Kira Konusunun Devrinin Kira Bedeli
Alacagi ve Kiraya Veren Tarafindan
Acilan Derdest Kira Bedelinin
Belirlenmesi Davasina EtKisio

The Effects of Transfer of Rental Property on Rent Claims and
Pending Rent Determination Proceedings by Lessor

Ars. Gor. Dr. Hiiseyin Bahadir COLAK™

Oz:

Bu calisma, kira konusunun devrinin kira bedeli alacagi ile kiraya veren tarafindan acilmis derdest
kira bedelinin belirlenmesi davasina etkisini incelemektedir. Bu dava sonucunda verilen karar cogu
zaman gecmise etkilidir. Bu nedenle, verilen karar hem devredenin devirden onceki doneme ait kira
bedeli alacaklari, hem de devralanin devirden sonraki doneme ait kira bedeli alacaklarn lzerinde etki
dogurabilmektedir. Devreden tarafindan onceden acilmis ve nihayetinde farkli kisilerin malvarligina
etki edebilecek bu davadaki taraf yapisinin devirden nasil etkilenecegi ise net degildir. Kira bedeli
alacaklarinin devreden ve devralan arasinda paylasimi bakimindan Ggretide ve yargi uygulamasinda
karsilasilan kriter tutarli bir aciklama sunmamaktadir. Bu baglamda kira bedeli alacag1 vadesinden
bagimsiz olarak her kira doneminin basinda dogumu ile kiraya verenin malvarligina girmektedir. Kira
konusunun kira donemi icinde devredilmesi halinde ilgili doneme ait alacak da kendiliginden, ancak
oransal olarak temlik edilmis sayilmalidir. Kira konusunun devrinin derdest kira bedelinin belirlenmesi
davasina etkisi bakimindan ise dava konusunun biitliniiyle devredildigi varsayimina dayanan HMK 125
Il hilkminuin cekincesiz bir sekilde uygulanmasinin kimi hallerde menfaatler dengesine uygun olmayan
sonuclar dogurdugu goriilmektedir. Bunun yerine dava konusunun kismen devredildigi hallerde oldugu
gibi devreden ile devralanin yargilamada ihtiyari dava arkadasi olarak yer almasi hem maddi hukuk hem
de usul hukuku bakimindan daha tutarli bir ¢coziim olarak onerilmektedir.

Anahtar Kelimeler:
Kira Sozlesmesi, Kira Bedelinin Belirlenmesi, Sozlesmenin Yasal Devri, TBK 310, Dava Konusunun Devri.

Abstract:

This paper examines the transfer of property subject to rental contract and its effects on rent claims
and pending rent determination proceedings by the lessor. Judgments in such proceedings often have
retroactive effects, impacting both the transferor’s claims for periods before the transfer and the
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transferee’s claims thereafter. However, it remains unclear how such transfer affect party status in
ongoing proceedings that may produce legal consequences for both parties. The criteria discussed in the
literature and case law on allocation of rent claims between transferor and transferee do not provide
a coherent explanation. Rent claims arise at the beginning of each rental period and belong to the
lessor regardless of their maturity. If the property is transferred mid-period, the corresponding claim
should be transferred on a proportional basis by operation of law. Regarding pending rent determination
proceedings, the direct application of Code of Civil Procedure Article 125 Il may disturb the fair balance
of interests, as it presupposes a complete assignment of the subject matter. This paper instead argues
that the transfer of rental property has comparable results with the partial transfer of subject matter of
the dispute. Accordingly, both transferor and transferee should participate in the pending proceedings
as joinders. This approach offers a more coherent solution from both substantive and procedural
perspectives.

Keywords:
Rental Contract, Determination of Rent, Statutory Transfer of Contract, TCO 310, Assighment of Subject Matter.
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Anonim Sirketlerde Pay Sahiplerinin
Ozel Denetim Isteme Hakki®

Shareholders’ Right to Request a Special Audit in Joint-Stock
Companies

Av. Ali Murat DOLU®™
Prof. Dr. Mehmet HELVACI

Oz:

Bu calismada pay sahiplerinin en onemli haklarindan birisi olan 6zel denetim isteme hakki incelenmistir.
Ozel denetim isteme hakki 6102 sayili Tiirk Ticaret Kanunu m. 438 vd. hiikiimlerinde diizenlenmistir.
Anonim sirketler hukukunda pay sahiplerinin bilgilendirilmesine iliskin sistemin bir parcasi olan
ozel denetim isteme hakki kanunda ikili bir aynm yapilarak diizenlenmistir. Ozel denetim kararinin
verildigi merciye gore yapilan bu ayrimda TTK m. 438 cercevesinde hakkin bireysel yoni, TTK m. 439
cercevesinde ise azlik hakki yonu dizenlenmistir. TTK m. 440 vd. hikiimlerde ise 6zel denetciye, 6zel
denetim prosediiriine ve 6zel denetim raporuna iliskin hiikiimler yer almaktadir. Ozel denetim isteme
hakk sirket icerisinde yonetim miilkiyet ayrimi ve cogunluk ilkesi cercevesinde nispeten pasif bir
konuma itilmis olan pay sahiplerinin bilgi edinmeleri icin olmazsa olmaz niteliktedir. Hakkin bu onemi
cercevesinde calismamizda konu butiincul bir bakis acisi ile ele alinmaya calisilmis, bu kapsamda anonim
sirketler hukukunda pay sahiplerinin bilgilendirilmesine iliskin sistem, ozel denetim isteme hakkinin
genel esaslari, 6zel denetime karar verilmesi ve 6zel denetim siireci ve sonuclar olmak uzere dort ayn
bolimde hak bitun yonleri ile incelenmistir.

Anahtar Kelimeler:
Ozel Denetim, Ozel Denetim Isteme Hakki, Pay Sahipligi Haklar1, Aydinlanma Hakki, Ozel Denetim Davasi.

Abstract:

In this study, the shareholders’ right to request a special audit is examined. The right is one of the
most important rights of shareholders concerning access to information in joint-stock companies. The
right to request a special audit is regulated through a dual distinction under Article 438 et seq. of the
Turkish Commercial Code (TCC) No. 6102. In this distinction, made based on the authority that grants
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the special audit decision, the individual aspect of the right is regulated under TCC art. 438, while
the minority right aspect is regulated under TCC art. 439. Provisions regarding the appointment of the
special auditor, the special audit procedure, and the special audit report are included in TCC art. 440
et seq. The right has a crucial importance for shareholders to be able to get information due to the
separation of ownership and management and the majority principle in joint-stock companies. Given
the importance of this right, the special audit is examined comprehensively in this study. In this context,
the right is examined in all its aspects across four separate chapters: the system regarding shareholder
information in joint-stock company law, the general principles of the right to request a special audit,
the decision-making process for a special audit, and the special audit process.

Keywords:
Special Audit, Right to Request a Special Audit, Shareholder Rights, Right to Information, Special Audit Proceedings.
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6098 sayi1l1 Turk Bor¢lar Kanunu
Uyarinca Olitm Tazminatio

Death Compensation According to Turkish Code of Obligations
Number 6098

Dr. Ogr. Uyesi Oguz ERSOZ*

Oz:

Oliim, gercek kisiler icin dogal ve kacinilmaz bir son olmasinin yani sira ayn1 zamanda hukuki bir olaydr.
Hukuki bir olay olarak cesitli hukuk dallarinda birtakim sonuclara da yol acmaktadir. Bu sonuclarindan
bir tanesi de surekli ve kisisel borg iliskisi kuran hizmet sozlesmesinde iscinin olumu halinde isverenin
tazminat 6deme borcu olarak karsimiza ¢ikmaktadir. isci 6ldugiinde hizmet sozlesmesi kendiliginden son
bulmaktadir. Olim olayimin gerceklesmesi ile beraber 6liim tazminati muaccel hale gelir. Bu tazminat
hak sahiplerine destek olma amac1 tasimaktadir. Oliim tazminat1, kidem tazminatindan kosullari ve hak
sahipleri gibi hususlarda farklilik tasimaktadir. Oliim tazminatinda iscinin kidemi talebin bir sart1 olarak
rol oynamaz. Zarar ve kusur unsurlari da aranmaz. Bu tazminat, 6098 sayili Turk Bor¢clar Kanunu’nun
getirdigi yeniliklerinden birisidir. Bu calismada 6lim tazminati olarak adlandirilan bu sonuc inceleme
konusu yapilmaktadir. Hukuki niteligi, kosullari, hak sahipleri, miktari ve uygulama alani gibi 6zellikleri
ele alinmaktadr.

Anahtar Kelimeler:
isci, isveren, Hizmet Sézlesmesi, Olim, Olim Tazminat.

Abstract:

Death, in addition to being a natural and inevitable end for real people, is also a legal event. As a legal
event, it also leads to a number of consequences in various branches of law. One of the consequences
of this is the employer’s obligation to pay compensation in the event of the employee’s death in labor
contracts that establish a continuous and personal debt relationship. When an employee dies, the
employment contract automatically terminates. Death compensation becomes due upon the occurrence
of death. This compensation aims to support the rightful claimants. Death benefits differ from severance
pay in terms of conditions and beneficiaries. The employee’s seniority is not a relevant condition for
the claim. damage and defect are also not necessary. This compensation is one of the innovations
introduced by the Turkish Code of Obligations No. 6098. Its legal nature, conditions, rights holders,
amount, and scope of application are discussed in this sudy.

Keywords:
Employee, Employer, Labor Contract, Death, Death Compensation.
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Yapay Zeka Modellerinde Mahkeme
Kararlarinin Kullanilmasinin
Amacla Simirhilik Ilkesi Cercevesinde
Degerlendirilmesi»

An Assessment of the use of Court Decisions in Artificial
Intelligence Models in Light of the Purpose Limitation Principle

Ogr. Gor. Dr. Muhammed Burak GORENTAS®

Oz:

Dijital donistim, yargi kararlarinin yapay zeka modellerinin gelistirilmesinde veri olarak kullanilmasin
mumkin kilmis ve bu durum veri koruma hukukunun yerlesik paradigmalarini zorlamaya baslamistir.
Geleneksel veri koruma rejimleri, verinin toplanmasi ve islenmesine odaklanmakta, ancak veriden
tiretilen yapay zeka modellerinin farkli amaclarla yeniden kullanilmasini ifade eden ikincil kullanim
olgusunu yeterince kapsamamaktadir. Bu calisma, mahkeme kararlarinin yargi disi aktorler tarafindan
yapay zeka modellerinin gelistirilmesi siirecinde veri olarak islenmesini esas almakta ve ortaya ¢ikan
riskleri amacla sinirlilik ilkesi cercevesinde incelemektedir. Bu kapsamda, yapay zeka modellerinin
egitim siirecinde ortaya cikan ve istatistiksel iliskiler ile ¢ikarimsal kapasiteyi biinyesinde tasiyan
model verisinin, klasik kisisel veri-anonim veri ayrimi icerisinde aciklanamadigi savunulmaktadir. Avrupa
Birligi hukukunun model diizeyindeki amac sapmalarina iliskin biitiincll bir ¢coziim sunamadigi, Tiirk
hukukunda ise yapay zeka temelli veri isleme siirecleri karsisinda onemli normatif bosluklar oldugu
degerlendirilmistir. Calisma sonucunda, yapay zekda modellerinin yalmzca egitim verisinin toplandig
amaclarla uyumlu bicimde kullanilmasim saglayacak acik diizenlemelerin yapilmasi, otomatik karar
alma sureclerine kars1 birey lehine daha giiclu glivencelerin gelistirilmesi ve amacla sinirlilik ilkesinin
model diizeyinde yeniden yapilandirilmasi gerektigi savunulmaktadir.

Anahtar Kelimeler:
Amacla Simirlilik ilkesi, Hukukta Yapay Zeka, ikincil Kullamim, Mahkeme Kararlarinin Tahmini, Model Verisi.

Abstract:

Digital transformation has made it possible to use judicial decisions as data in the development of
artificial intelligence models, and this has begun to challenge the established paradigms of data
protection law. Traditional data protection regimes focus on the collection and processing of data but
do not sufficiently address the concept of secondary use, which refers to the reuse of Al models derived

©) Makale hakem incelemesinden gecirilmistir.
Yayin Kuruluna Ulastig1 Tarih: 12.03.2026 / Kabul Tarihi: 05.05.2026.

) Van Yiiziincii Y1l Universitesi, Baskale Meslek Yiiksekokulu, Van-Tiirkiye,
E-posta: burakgorentas@yyu.edu.tr,
Orcid: 0000-0001-8898-9631.

Kadir Has Universitesi | Hukuk Fakiiltesi Dergisi | Haziran 2026 | Cilt: 14 - Sayr: 1


mailto:burakgorentas@yyu.edu.tr
https://orcid.org/0000-0001-8898-9631

3001 Ogr. Gor. Dr. Muhammed Burak GORENTAS

from data for different purposes. This study focuses on the processing of court decisions as data by non-
judicial actors in the development of Al models and examines the resulting risks within the framework
of the principle of purpose limitation. In this context, it is argued that model data-which emerges during
the training of artificial intelligence models and incorporates statistical relationships and inferential
capacity-cannot be explained within the traditional distinction between personal data and anonymous
data. It has been assessed that European Union law fails to provide a comprehensive solution regarding
purpose deviations at the model level, while Turkish law contains significant normative gaps regarding
artificial intelligence-based data processing processes. The study concludes that clear regulations
must be established to ensure artificial intelligence models are used solely in accordance with the
purposes for which the training data was collected; stronger safeguards in favor of individuals must be
developed against automated decision-making processes; and the principle of purpose limitation must
be restructured at the model level.

Keywords:

Artificial Intelligence in Law, Model Data, Prediction of Court Decisions, Purpose Limitation Principle,
Secondary Use.
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Augustus Zamaninda Roma
Vatandaslarinin Nifusunu Artirmaya
Yonelik Yasal Diizenlemeler

Legal Regulations Aimed at Increasing the Population of
Roman Citizens During the Reign of Augustus

Dr. Ogr. Uyesi Muzaffer KARAASLAN®

Oz:

Niifus politikalarinin temelinde nifusu kontrol altinda tutma cabalar bulunmaktadir. Bu politikalar
niifus artis hizimin fazlaligi durumunda artist azaltmak icin kullamlirken, cogunlukla niifus artis hizim
yikseltmek icin kullanilir. Savasci bir toplum olan Roma’da vatandaslarin nifusunun azalmasi Roma’nin
varligim tehdit eden bir sorun olarak gériilmiistiir. Ozellikle ilk imparatorluk (principatus) doneminden
itibaren nifus artisimin saglanmasina yonelik birtakim diizenlemelere gidilmistir. Savaslarda yasanan
kayiplar yaninda Roma’nin 6zellikle soylu kesiminde cocuk sahibi olma konusundaki isteksizlik dikkatle
uzerinde durulmasi gereken bir sorun olarak gorulmustir. Augustus bu problemi cozmek adina bazi yasal
duzenlemeler yapmistir. Augustus bu diizenlemelerle evlenmeyen ve cocuk yapmayan kimseleri buna
sevk etmek icin hem yaptinmlardan hem de odillerden faydalanmistir. Ancak Augustus’un amaci her ne
pahasina olursa olsun niifus artis1 degildir. Augustus bu artis1 isterken toplumsal ahlak, ailenin kutsalligi
ve ailenin toplumun temeli olarak kabul edilmesi gerekliliklerini acik¢a vurgulamistir. Augustus bunlan
bir biitiin olarak gérmis, yaptig1 yasal diizenlemelerle Roma vatandaslarinin evlenmeleri ve cocuk sahibi
olmalar1 konusunda girisimlerde bulunmustur.

Anahtar Kelimeler:
Roma Hukuku, Augustus, Nifus Politikasi, Soylular, Geleneksel Aile.

Abstract:

Population policies are essentially aimed at controlling population dynamics. While such policies may
be employed to reduce population growth when growth rates are considered excessive, they have more
commonly been used to encourage population increase. In Rome, a militaristic society, the decline
in the citizenry was seen as a threat to the state’s very existence. Particularly during the Principate
period, a number of measures were introduced to encourage population growth. In addition to the
losses suffered in wars, the reluctance of the Roman elite to marry and have children emerged as an
important social concern. In response to this problem, Augustus enacted several legislative reforms.
Through these measures, he sought to encourage marriage and procreation by using both incentives
and sanctions. However, Augustus’ aim was not population growth at any cost. Rather, he explicitly
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emphasized the importance of public morality, the sanctity of the family, and the recognition of the
family as the foundation of society. Viewing these elements as inseparable, Augustus enacted legal
regulations aimed at encouraging Roman citizens to marry and have children.
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Gemi Miilkiyetindeki Degisikligin
Gemi Kira Sozlesmesine EtKisi

Legal Effect of Change of Ownership of a Ship in a Bareboat
Charterparty

Dr. Ogr. Uyesi Melisa KONFIDAN®)

Oz:

Deniz ticareti hukukunda gemi kira sozlesmeleri arasinda en sik rastlanan tir “ciplak gemi kira
sozlesmeleri”dir. Bu sozlesme turlinde gemiler genellikle gemi adami ile donatilmaksizin kiraya veren
tarafindan kiraciya birakilmaktadir. Geminin zilyetligi, ticari ve teknik yonetimi kira siiresi boyunca
kiraciya devrolunmaktadir. Boylelikle kiraci tarafindan geminin kullanilmasi ve kiracinin ddedigi kira
tutan Uzerinde bir gelir elde etmesi hedeflenmektedir. Gemi kira sozlesmesi devam ederken geminin
satis1 sebebiyle gemi miilkiyeti liclincli bir kisiye devrolundugunda bu hususun gemi kira sozlesmesine
etkisi mevzuatimizda acgik olarak diizenlenmemistir. Ancak konuyla ilgili olarak gemi kira sozlesmelerinin
sicile serhine iligskin bir hikim mevcuttur (Turk Ticaret Kanunu (TTK) m. 1121). Hikmin ilk fikrasinda
sicil imkam aciklanmis, ikinci fikrasinda ise serhin etkisine iliskin hiikiim sevk edilmistir. Ogretide TTK
m. 1121 f. 1’de o6ngoriilen “Tirk gemi sicili” ifadesinden ne anlasilmasi gerektigi ve TTK m. 1121 f.
2 ile ongoriilen diizenleme yerine Tirk Borclar Kanunu (TBK) m. 310’un uygulanabilir olup olmadig
tartismalidir. Calismamizda oOncelikle Ggretide bu sorulara hangi cevaplarin verildigi, ardindan
goruslerimiz aciklanmistir.

Anahtar Kelimeler:
Ciplak Gemi Kira Sozlesmesi, Malik Degisikligi, Gemi Sicili, Sicile Serh, BARECON 2017.

Abstract:

In maritime law, the most common form of ship hire is made under the “bareboat charter contracts”.
In these contracts, the ship is usually left to the charterer without being manned. The possession,
commercial and technical management of the ship are transferred to the bareboat charterer. Thus the
charterer aims to generate income beyond the amount of the bareboat charter paid. The transfer of
ship ownership to a third party during the currency of the bareboat charter is a matter that has not been
expressly regulated under Turkish law. There exists, however, a provision concerning the annotation
of the bareboat charter contract under the ship registry. Article 1121(1) of the Turkish Commercial
Code (TCC) sets out the conditions under which such annotation may be effected, while the following
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paragraph lays down the legal consequences of it. In legal doctrine, what is to be understood by the
expression “Turkish ship registry” as employed in this Article; and whether Article 310 of the Turkish
Code of Obligations (TCO) may apply in lieu of the regime established under Article 1121(2) of the TCC
remain contested. In this study, we first examine the answers given to these questions, and then explain
our own views.
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Anonim Ortakliklar Ozelinde TFRS
10’da Finansal Konsolidasyonun
Cikis Noktasi Olarak “Kontrol™o

“Control” in Joint Stock Companies as the Basis for Financial
Consolidation in TFRS 10

Ars. Gor. Dr. Seda PALANDUZ"

Oz:

Konsolide finansal tablolarda bir ekonomik biitiine dahil isletmelerin finansal durumu, tek bir isletme
gibi gosterilir. Konsolide Finansal Tablolar baslikli Turkiye Finansal Raporlama Standardi 10’da
konsolidasyonun kaynagi kontroldiir ve konsolide finansal tablolar, bir isletme bir veya daha fazla
isletmeyi kontrol ettiginde diizenlenmektedir. Kontrol, esasen sahip olunan haklardan hareketle teshis
edilmekte; ancak hakimiyetin fiilen tesis edilmis olmasina da sonuc baglanmaktadir. Calismada, TFRS
10’daki kontrol kavraminin anonim ortakliklardaki goriiniimleri incelenmistir. Amac, TFRS 10’u hukuki bir
bakis acisiyla ele almaktir. Bu incelemede, kontrol kavrami iizerine insa edilmis olan sirketler toplulugu
hakkindaki TTK hiukiimlerine iliskin doktrin de yer yer yol gosterici olmaktadir. Kanaatimizce TFRS 10’un
kontrol kavramina yaklasimi, TTK m. 195 ile ortak bir ilkesel temel iizerine kurulmus olsa da icerige
iliskin farklar goze carpmaktadir. Farklar, TFRS 10’un kontroliin tespitini kolaylastirmak ve finansal tablo
kullanicilarina faydali finansal bilgiyi sunmak onceliklerinden kaynaklanmaktadir. Bu eksende TFRS 10°un
bugiin geldigi asama, basta 6zel amacli isletmelerle ilgili olmak iizere gecmiste karsilasilan sorunlara
dayanmaktadir.

Anahtar Kelimeler:
Konsolide Finansal Tablo, Kontrol, TFRS 10, IFRS 10, Ozel Amacli isletme.

Abstract:

Consolidated financial statements reveal the financial position of the parent and its subsidiaries as
if they were a single reporting entity. According to Turkish Financial Reporting Standard 10 entitled
Consolidated Financial Statements, control is the basis for consolidation and consolidated financial
statements are prepared when an entity controls another. Control fundamentally arises from rights
but de facto control is also given effect. This article examines the manifestations of control in terms
of TFRS 10 in joint stock companies. The aim is to approach TFRS 10 from a legal perspective. In this
analysis, legal literature regarding TCC provisions concerning corporate groups based on the concept of
control provide guidance. This article finds that although the concept of control in TFRS 10 and TCC art.
195 are based on a shared set of principles, there are some noticeable differences in content. These
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differences stem from TFRS 10’s objective of facilitating the identification of control and provision of
useful financial information to users of financial statements. In its current form, IFRS 10 is shaped by
lessons of the past, particularly with regard to special purpose entities.
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Consolidated Financial Statement, Control, TFRS 10, IFRS 10, Special Purpose Entity.
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Ozel Bosanma Sebebi Olarak Hayata
Kastin Unsurlari ve TMK m. 162
Uyarinca Dava Hakkini Ortadan
Kaldiran Hallere Elestirel Bir Bakig®

The Elements of Attempt on Life as a Specific Ground for
Divorce and a Critical Analysis of the Circumstances
Extinguishing the Right to Sue under Art. 162 of the TCC

Ars. Gor. Dr. Esma Elif SAFAK SARIKAYA®

Oz:

Hayata kast sebebiyle bosanma davasi agma hakki (TMK m. 162) bakimindan hayata kast olgusunun
maddi unsuru hayata kast fiili, manevi unsuru ise hayata kast iradesidir. Hayata kasti diger bosanma
sebeplerinden ayiran ve agirligi itibariyla 6ne cikaran husus en temel kisilik hakki unsuru olan yasam
hakkinin ihlaline dayanmasidir. Bosanma davasi acma hakki da yine kisilik hakki degerlerine dahil olan
ozel hayata saygi hakkinin bir parcasidir. Bu cercevede hayata kast sebebiyle bosanma davasi agma
hakkina getirilen sinirlamalar, 6zellikle bu hakkin tamamen ortadan kalktig1 hallerde, oncelikle Gzel
hayata saygi hakkinin ve hak arama 6zgiirligiiniin ihlaline, magdur esin yasamini tehlikeye atabilecek
sonuclar dogurmasi halinde de yasam hakkinin ihlaline sebep olabilecektir. Hayata kast sebebiyle dava
acma hakkin1 ortadan kaldiran haller af ve hak dusuriici siirelerin gecmesidir. Calismada oncelikle
hayata kast olgusunun unsurlari incelenecek, daha sonra hayata kasta dayanan bosanma davasi
acma hakkini ortadan kaldiran haller, kisilik haklarinin sinirlandirilmasina iliskin esaslar cercevesinde
degerlendirilecektir.

Anahtar Kelimeler:
Hayata Kast, Ozel Bosanma Sebepleri, Kisilik Haklar1, Af, Hak Diisiiriicii Siire.

Abstract:

Concerning the right to file for divorce due to an attempt on life (TCC art. 162), the material element
of the attempt on life is the act itself, while the moral element is the intent to kill. What distinguishes
an attempt on life from other grounds and highlights its gravity is that it stems from a violation of the
right to life, the fundamental element of personality rights. The right to divorce is part of the right to
respect for private life, which also falls under the values of personality rights. Restrictions on the right
to seek divorce due to an attempt on life, particularly when it is completely denied, may constitute a
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violation of the right to respect for private life and the freedom to seek legal remedies, if consequences
endangering the victimised spouse’s life, a violation of the right to life. The circumstances extinguishing
the right to seek divorce are forgiveness and the expiration of the peremptory time limit. Here, the
elements of an attempt on life will first be examined, then the circumstances removing the right to seek
divorce due to an attempt on life will be evaluated regarding the principles governing the restriction
of personality rights.

Keywords:
Attempt on Life, Specific Grounds for Divorce, Personality Rights, Forgiveness, Peremptory Time Limit.
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